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Beforo the NOV 20 1995
FEDERAL COMMUNICATIONS COMMISSION

Wa.hinqton, D. C. 20551 '-"'1 ..

In the Matter of

Price cap Performance Review tor
LOcal EXchange C~rrier.

)
)
)
)

CC Docket No. 94-1

COIIMENTS or THE NEW YOU STATE
D~PARTKZNT O~ PUBLIC SERVXCE ON THE

ORDER INVITING COMMEHTS

Il!TlKmUCTIQN

The New York state Department ot Public !ervice (NYOPS)

sub_its th••• comments in response to the comml••lon'~ Second

Further Notice of Propo.ed RUlemakinq inviting comment. re9ardinq

the prioe cap performance review for local excnanqa carriers

(LEes). In general, the NYOPS endorses 1ni~iatives that promote

competition and reduce regulatory oversight when competitive

market conditions effectively substitute for requlation. We

believe, however, that it could be detrimental to the public

inter••t to qrant LEes interstate access pricinq flexibility

ba••d only on the presence of competition in the local exchanqe

market, without also examining access competition. Our comments

addr... 1) our concern. about the relationship between reduced

inter.tate access rQqulation and the behavior of the local access

marketplace, and 2) our experience with the Rochester Open Market

Plan.

I. 8IT"XID REGULATORY TREATHM

The Commission seeks comment on whether it should

predicate grantinq the LEes relaxed regulatory treatment of



int.r.tat. ..rviea. on a demonntration that certain barrier. ~A

coapetitive entry into local markotc have been ramov.d. The

NYDPS agr... that removin9 barrier. to local competition i. an

important tirsl step to cra.tinq an environmont in whioh local

co_petition can d~velop ~nd serve the publio intor.ct. In Naw

YorX, aue to Publi~ s~rvice commission policios, tho barri.ra to

lac.! -xchanqa competition are beinq eliminated. To date thirty

six non-LEe carriers have b.en c~rtifi.d to provide local .ervioo

in Naw York, inCluding AT&T, Mer, Ti.e Warner, ~nd Sou~we.tern

Ball Camaunications. Six of tnese oarriers h~v~ aigne4

interconnection aqreements, several have been is.~tid NXX'., ~nd

there ara over twenty collocation site. in New York wlre center••

Neverthele••, actual competition is still in its early sta9•••

Con.equently, removing barriers to competition will not always

lead to immediate competition, and eyldence ot !acilit1.8-~a••d

co.petition i. a aore realistic gauge tor change. in regulatory

overai9ht.

Reqarding the Commission's proposal for relaxed

regulatory treatment, while there may be a linkage between

relaxed regulation of LEe interstate ace... services and the

degrea of local exchange competition, that linkage, in itself, is

not sUfficient to introduce pricing flexibility, partiCUlarly

upward flexibility.

Pricing flexibility and relaxed regulation ot a

particular ••rvice shOUld ba associated with the level of

ooapetition for that service. This i. the standard for prioing
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fl.xibility inQluded in both the Hous. and Senat. bills. Roth

billa require the pee and the statQSJ to allotJ inculllb~nt ln~Al

eXChtlng8 carrier. pric:inq flexibility for ••rvice. cUbj.c't:. to

co.p.t.1.t.ion .J.'

In this ca•• , inter.tate aco••• ssrvice competition, in

a441tion to local .xchange coapetition, Ghou14 be ~amine4 before

qrantinq the LBC~ p~icinq flexibility And relaxed re,ulation ot

their interstate acc••~ ~ervice.. Even in the CQ•• o~ looal

••rvice competition, it is r.a~unAbl. to expeot that each .nd

u••r will cont.inue to 8ubscribe to only one provider ot local

service. Thu., int.erexchanqe carrier. wlll .till be foroed to

oriqinate and terminate interstate toll calls u~lnq the

interstate access services ot the sole local exch~n9~ carrier to

who. the end user subsoribes. This situational monopoly w~ll not

provide the market constraints en a LEe's interstate access

price. nec•••ary to justify relaxing regulation or those

••rvio.s. While .ome interexchange carriers may elect to bundle

local and toll services through their o~n local loop facilit1es

or by resale (thereby providing their own ace••• service.), th1s

would serve only to SUbstitute one interstate access monopolist

tor another.

Thu., the Commission'. emphasis should be on

determining whether there i. competition in interstate ace•••

services a. well as in the local exchange market before granting

v Section 248(a) (4), S. 652 (HOUse bill); Section 301(a) (1)
(Senate bill).
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pricing tlex1~1l1ty and rel~x~d requlation of LEe in~.r.~ato

ace••••ervice••

Should the commi.u!on nonethel... elect to grant tne

LEe. pricing flexibility ~or inte~8tAt. ace•••••rvice. ba••d on

the level of loce! service competition, the NYDPS believe. ~hAt

the state. are bes~ positioned to determine when those local

market. are competitive. Blect1n9 to go with • uniform na~ional

standard tor local compet1tion, a8 the comml••lgn se... to

8uqqest in the Notice, is inappropriate since market condition.

among state., and within a state, can vary siqnltlcantly.

Instead, the Commission should collaborate with the state.,

relying on the states' knowledqe ot local markets, to det.raina

when tho.e markets are competitive.

II. ROCHlSTEB'S OPEN KARKET MODEL

The Commission seek. comment on the application of the

Rochester "Open Market- Plan as a model tor triqgering ralaxed

regulation of interstate aceess .ervices. In particular, the

Commission i. interested in Whether the wholesale/retail

structure embodied in the Plan would constitute an appropriate

condition to warrant relaxed interstate access regulation. While

the Rochester plan established a model organization for

facilitating local access competition, it ~ay not be appropriate

for purpoae. of granting access pricing flexibility, for the

rea.ona di8cus.ed in the previous section. Despite the removal

ot barriers to competition, Rochester's wholesale rate. for
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with a maximWll price (';Gp on intrasto.t.e rat:es.

Moreover, compet.lL!uu is juet beginning t.o e••rg_ in

the Roch.ster arena. Nine munL,ll. Arter the plan va. implement.ed

tnere are fewer than 100 cuetom.r~ (out or ~13,OOO) 5ub.oribinq

to the facilities-based competitor. In add~Llon, the foux

re.ellers have enrolled approximately lO,OOO Bub.criber». This

is not surprising, because history has taught us that when the

barriers to competitive provision ot telecommunications services,

such as terminal equipment or intereXchanqe tOll, were removed,

it took considerable time for viable competition to eaerge in

these markets.

CONCLUSION

Th. NYOPS supports the us. of incentives such as

pricinq tlexibility to enc:ouraq. one establisha.ant ot open entry

polici... As part of this approach, we believe that granting

relaXed regulatory treatment for a specifio service should be

predicated on marketplace competition for that service, replacinq

the functions performed by regulatory oversight. Competition in
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the lnt.r.t~tu acc.s~ market as well a. looal competition .hould

be the crit.rlull for relaxinq the re9ulntion of intcroeatc ace•••

service••

Maur.en o. Hel••r
General Coun••l
New York stat. Department

of P"'lJlic Service
Thre. Empire state Plaza
Al~any, NY 12223-1350
(518) 474-1585

Of Counael
Mary E. Burg•••

Dated: Nove.Der 20, 1995
Albany, New York
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